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EXPLANATION OF REFERENCES IN THIS BRIEF 

“Appellants” refers to the ten (10) district school boards that are the 

Plaintiffs/Appellants in this lawsuit, the School Boards of Alachua, Bay, Broward, 

Hamilton, Lee, Orange, Pinellas, Polk, St. Lucie, and Volusia Counties. 

“Appellee Public Charter Schools” refers to the four (4) charter schools that 

are Intervening-Defendants/Appellees in this lawsuit, Hope Charter School, Inc., 

Legacy High School, Inc., Marco Island Academy, A Public Charter High School, 

Inc., and The Passport School, Inc. 

“Appellee Public Charter School Parents” refers to the three (3) parents of 

charter school students that are intervening-defendants/appellees in this lawsuit, 

Jenny Cartwright, Beth Schmude, and Lisa Burdue Tackett. 

“Charter School Millage Provisions” refers to Ch. 2017-116, § 29 at 71, Laws 

of Fla. (Codified at § 1011.71(2), Fla. Stat. (2017)) (R 2818-19) and Ch. 2017-116, 

§ 31 at 73-77, Laws of Fla. (Codified at § 1013.62, Fla. Stat. (2017)) (R 2822-30). 
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STATEMENT OF THE CASE AND FACTS 

Florida’s charter schools are public schools. § 1002.33, Fl. Stat. (2017).  On 

June 15, 2017, Governor Rick Scott signed House Bill 7069 (“HB 7069”) into law.  

Ch. 2017-116, Laws of Fla.   HB 7069 helped to create greater equity in funding for 

Florida’s public school students.  (R. at 024-322, 720).  HB 7069 also altered other 

aspects of Florida’s system of education, many of which relate in various ways to 

Florida’s public charter schools. 

The instant dispute centers on the constitutionality of HB 7069.  The 

Appellants contest the validity  of portions of HB 7069 mandating that school boards 

share with public charter schools a statutorily prescribed portion of capital millage 

revenues, allowing for the creation of “Schools of Hope,” allowing a public charter 

school system to be designated as a local education agency for purposes of receiving 

federal funding, establishing a “standard contract” for public charter schools, 

requiring that more Title I dollars reach the schools they were intended for, and 

altering the options that school districts may choose for turning around failing 

schools.  (R. at 024-322). 

In raising these arguments, the Appellants ignore the hierarchical system of 

education that has been established under the Florida Constitution.  The State retains 

supervisory authority over Florida’s public education system and has the authority 

to direct Florida’s school boards to share revenues with Florida’s public charter 
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schools.  A finding for the Appellants in this matter would threaten Florida’s entire 

system of school funding.   

Florida’s System of Public Education 

Article IX, section 2 of the Florida Constitution gives the State Board of 

Education “supervision of the system of free public education as is provided by law.”  

On the other hand, article IX, section 4(b) gives local school boards the power to 

“operate, control and supervise all free public schools within the school district.”  

When read together, these constitutional provisions make clear that authority over 

Florida’s system of public education is shared between the State and local school 

boards.  As stated in a recent opinion out of the Fourth District Court of Appeal of 

Florida, the Florida Constitution “creates a hierarchy under which a school board 

has local control, but the State Board supervises the system as a whole.”  School Bd. 

of Palm Beach County v. Fla. Charter Educ. Found., Inc., 213 So. 3d 356, 360 (Fla. 

4th DCA 2017).    

Florida Education Finance Program 

Article IX, section 1 of the Florida Constitution establishes the State of 

Florida’s commitment to funding K-12 education, as follows:  

The education of children is a fundamental value of the people of the 

State of Florida.  It is, therefore, a paramount duty of the state to make 

adequate provision for the education of all children residing within its 

borders.  Adequate provision shall be made by law for a uniform, 

efficient, safe, secure and high-quality system of free public schools 

that allows students to obtain a high-quality education.…  
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Art. IX, § 1(a), Fla. Const. 

In 1973 the Florida legislature enacted the Florida Education Finance Program 

(“FEFP”) and established the state policy of equalized funding, guaranteeing each 

student in the Florida public education system the availability of programs and 

services appropriate to his or her educational needs that are substantially equal to 

those available to any similar student notwithstanding geographic differences and 

varying local economic factors.  Ch. 73-345, Laws of Fla.;  (R. at 732).  FEFP 

funding is derived from both state and local sources.  (R. at 739).  In order for a 

school district to participate in FEFP, it is required to levy a millage rate certified by 

the Commissioner of Education, called the Required Local Effort.  §§ 1011.62(4), 

1011.71(1), Fla. Stat. (2017). 

The FEFP uses a unit of measurement for each student called a full-time 

equivalent (“FTE”), which is used to determine the amount of funding a school 

district will receive on a per student basis.  § 1011.62(1)(a), Fla. Stat. (2017).  One 

FTE equals one school year of 900 instructional hours provided to a student.  § 

1011.61(1), Fla. Stat. (2017). The FTE, generated from the student’s instructional 

minutes in state approved courses, is then multiplied by certain cost factors to obtain 

the weighted FTE for the student.  § 1011.62(1), Fla. Stat. (2017).  FEFP funds, 

comprised of both state appropriated funds and each district’s Required Local Effort, 

are then distributed through the school district to public schools, including public 
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charter schools, based on the weighted FTE membership for the school.  §§ 1011.62, 

1002.33(17)(b), Fla. Stat. (2017).  School boards participating in the FEFP do not 

have discretion as to how much money goes to public charter schools.  Id. 

Florida Public Charter Schools 

The Florida legislature created public charter schools with section 1002.33, 

Florida Statutes (the “Charter Statute”), to provide parental choice for the public 

education of children.  Although public charter schools are free of some of the 

regulations that govern traditional public schools, the Florida legislature made it 

clear in subsection (1) of the Charter Statute that “[c]harter schools shall be part of 

the state’s program of public education.  All charter schools in Florida are public 

schools.”  § 1002.33(1), Fla. Stat.  (2017). 

Public charter schools also maintain a close relationship with the school 

district within which they operate, with the district school board serving as the public 

charter school’s sponsor.  § 1002.33(5), Fla. Stat. (2017). As the sponsor, a school 

board is responsible for reviewing an application submitted by a public charter 

school applicant, with the sponsor having the authority to approve or deny it.  § 

1002.33(6), Fla. Stat. (2017).  Once a charter application is approved, the sponsor 

and public charter school enter into a charter contract that is negotiated between the 

parties.  § 1002.33(7), Fla. Stat. (2017).  The State Standard Charter Contract serves 

as the starting point for these negotiations, but the parties are free to negotiate terms 
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that vary from the Standard Charter Contract. § 1002.33(7), Fla. Stat. (2017); Fla. 

Admin. Code. R. 6A-6.0786. Once a charter contract is executed, the sponsor 

assumes a supervisory role over the public charter school, ensuring that the school 

follows the charter contract and all applicable laws.  § 1002.33(5), Fla. Stat. (2017).   

Florida’s Charter Statute and the charter contracts under which public charter 

schools operate give sponsors great leverage to close public charter schools that fail 

to correct deficiencies.  § 1002.345(5), Fla. Stat.  Pursuant to section 1002.33(8), 

Florida Statutes, a school board also possesses the power to non-renew or terminate 

a school’s charter for a number of prescribed reasons, including for “good cause 

shown,” a material violation of the law, or if the public charter school fails “to meet 

generally accepted standards of fiscal management.”  § 1002.33(8)(a), Fla. Stat.   

One of the important functions a sponsoring school board serves is to hold the 

public charter school accountable and to “monitor the revenues and expenditures of 

the charter school.”  Public charter schools are required to submit to their sponsor 

monthly or quarterly financial reports.  See § 1002.33(9)(g)-(k), Fla. Stat. (2017).1  

In addition to monthly/quarterly financial statements, public charter schools must 

also provide financial information to the public.  §§ 1002.33(16)(b)1-2, Fla. Stat. 

                                                 
1  This lengthy portion of the charter statute is not quoted verbatim within this brief 

as it takes up more than three pages of text.  However, it provides rigorous standards 

for public charter school accountability at a standard equal to or greater than that 

required of school districts.   
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(2017).  All public charter schools are subject to Florida’s Public Records Act, and 

all meetings of public charter school governing boards are open to the public 

pursuant to Florida’s Sunshine Laws.  Id. 

Moreover, a public charter school must submit a financial statement on at least 

a quarterly basis and a full audit to its sponsor annually.  § 1002.33(9), Fla. Stat. 

(2017).  The statements and audits help ensure that public funds are spent for lawful 

purposes.  Notably, the annual independent financial audit requirements and 

financial emergency procedures for public charter schools are the same as those for 

school boards and local governments.  §§ 218.39, 218.503, Fla. Stat. (2017);  See 

also § 1002.345(2), Fla. Stat. (2017) (providing additional procedures for public 

charter schools determined to be in a financial emergency, including the ability to 

be terminated by their sponsoring school district).  Charter schools must also follow 

the same procedures as school boards and local governments in selecting an auditor.  

§ 218.391, Fla. Stat.  However, Florida’s public charter schools have an additional 

layer of financial oversight if a sponsoring school district determines that such public 

charter schools are in a “deteriorating financial condition.”  § 1002.345(1)(a)3, Fla. 

Stat. (2017). 

Hence, it is clear that school boards retain substantial oversight regarding the 

spending of public monies by public schools within their district, including public 
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charter schools.  Thereby, a school board still exercises a great deal of local control 

over the public charter schools within its district. 

Funding for Public Charter Schools 

Public charter schools in Florida receive funding from several different 

sources, which include, inter alia: (i) FEFP funds; (ii) federal funds; (iii) Public 

Educational Capital Outlay (“PECO”) funds;  (iv) Categorical Program Funds, such 

as District Discretionary Lottery and Class Size Reduction funds (“Categorical 

Funding”); (v) mandatory local millage levies; and (vi) discretionary local millage 

levies.  (R. at 732-41); see also Art XII, § 9(a)(2), Fla. Const.; §§ 1011.71(1) and 

(2), 1002.33(17), Fla. Stat. 

Unlike their traditional school counterparts, approximately 80% of public 

charter schools in Florida lease their educational facilities. (R. at 1390).  Public 

charter schools in Florida have fixed-term charter contracts of often five to fifteen 

years, making it difficult to secure the necessary financing to purchase a permanent 

facility.  (R. at 1390-91); § 1002.33(7)(a)(12), Fla. Stat.  Lease and mortgage 

payments are burdensome for most public charter schools, eating up a substantial 

portion of their budget.  (R. at 1392).  As attested to in the Affidavit of Adam Miller, 

the Executive Director of the Office of Independent Education and Parental Choice 

for the Florida Department of Education, a report from the National Alliance of 
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Public Charter Schools shows that public charter schools spend on average 

approximately 13% of their budget on facilities. (R. at 1392). 

For the 2016-17 school year, public charter schools expended approximately 

$222 million on purchasing or leasing educational facilities.  (R. at 1392).  Public 

charter schools received only $75 million in charter school capital outlay funding 

that same year, leaving a substantial deficiency that public charter schools were 

required to cover using operating expenses from FEFP that should instead have gone 

to paying the salaries of teachers or purchasing educational materials.  (R. at 1392).  

The Florida Department of Education estimates that even with the additional capital 

funding under HB 7069, the amount of capital funding received by public charter 

schools located in the original Plaintiffs’ school districts was only enough to cover 

approximately 65% of the facility-related expenditures for those public charter 

schools.  (R. at 1393). 

In requiring that school districts share local millage revenues with public 

charter schools under HB 7069, the Florida Legislature was attempting to remedy 

the inequitable gap in capital funding between traditional district-run schools and 

public charter schools. 

Appellee Public Charter Schools 

The Appellee Public Charter Schools are four (4) Florida public charter 

schools that each stand to lose substantial sums of capital funding that they 
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desperately need if HB 7069 is found to be unconstitutional.  (R. at 494-500).  The 

Appellee Public Charter Schools will also be affected in other ways if the trial court’s 

ruling is not upheld, as described more fully herein.  

Appellee Hope Charter School, Inc. (“Hope Charter School”) is a high-

performing public charter school located in Orange County, Florida.  (R. at 703).  

Hope Charter School has traditionally been forced to dip into its operational budget 

in order to pay the mortgage for its facilities in part because the School Board of 

Orange County refused to share capital millage revenues with public charter schools.  

(R. at 703-04).  This has required Hope Charter School to offer lower starting salaries 

for its teachers and lower yearly raises when compared to teachers working directly 

for the Orange County School District.  (R. at 703).  For the 2017-18 school year, 

Hope Charter School received approximately $133,111 as a result of the required 

capital millage sharing under the Charter School Millage Provisions.  (R. at 500). 

Appellee Marco Island Academy, A Public Charter High School, Inc. (“Marco 

Island Academy”) is a high-performing public charter high school in Collier County, 

Florida.  (R. at 1795).  Prior to Marco Island Academy opening, local students were 

required to drive nearly thirty (30) minutes to a high school in Naples, Florida.  (R. 

at 1795).  The school originally leased a church facility but eventually fundraised 

enough to move the campus to its current property.  (R. at 1796).  The school is 

housed in fourteen refurbished trailers and does not have a gymnasium, field space, 
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or even a cafeteria.  (R. at 1797).  Students are required to eat lunch outside beneath 

umbrellas.  (R. at 1797).  In 2017, Marco Island Academy sustained a direct hit from 

Hurricane Irma and struggled to make repairs to the campus due to a lack of capital 

funding.  (R. at 1797).  For the 2017-18 school year, Marco Island Academy received 

approximately $340,040 as a result of the required capital millage sharing under the 

Charter School Millage Provisions. (R. at 494). 

Appellee The Passport School, Inc. (“Passport School”) is a Title I public 

charter school in Orange County, Florida, meaning that it serves among the highest 

level of low-income families in the county.  (R. at 695).  Approximately 44% of the 

students at Passport School are English Language Learners and 88% belong to a 

minority group.  (R. at 695).  Like the other Appellee Public Charter Schools, 

Passport School has been designated as a high-performing public charter school.  (R. 

at 695).  Prior to the passage of HB 7069, the capital funding that Passport School 

received was only enough to cover around half of the school’s mortgage payments.  

(R. at 696).  The school has historically been required to use operational funds to 

make up the difference.  (R. at 696).  For the 2017-2018 school year, Passport School 

received approximately $46,124 as a result of the required capital millage sharing 

under the Charter School Millage Provisions.  (R. at 500).   

Passport School has also benefitted from receiving additional Title I funding 

as a result of HB 7069.  (R. at 695).  While maintaining a nearly identical student 
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population, Passport School’s Title I funding increased approximately 23% for the 

2017-18 school year as a result of the passage of HB 7069 when compared with the 

previous year.  (R. at 3565).  Passport School used these extra funds to purchase 

Smart Boards for nine classrooms, Chromebooks for 4th grade, and various online 

programs and supplemental curriculum for its students, all educational materials or 

technologies that the school specifically needed.  (R. at 3565). 

Academy for Positive Learning, Inc. (“Academy for Positive Learning”) is a 

public charter school in Palm Beach County, Florida, that is not a party to this 

particular case, but is an intervenor/defendant in the parallel case to this one, School 

Board of Palm Beach County v. Fla. State Board of Educ., No. 2017 CA 002046 

(Fla. 2d Cir. Ct. filed Sept. 28, 2017).  (R. at 3570).  Similar to Passport School, 

Academy for Positive Learning has a high percentage of under-privileged and non-

English speaking students.  (R. at 3571).  Because of the changes to Title I funding 

under HB 7069, Academy for Positive Learning’s Title I funding increased around 

13% for the 2017-18 school year when compared to the previous year.  (R. at 3571).  

This money was used to purchase language arts curriculum targeted at improving 

reading comprehension and writing skills.  Academy for Positive Learning was able 

to use the additional Title I dollars it received under HB 7069 for a purpose that 

suited the needs of its particular students.  (R. at 3571). 
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Even with the additional capital funding under HB 7069, the Appellee Public 

Charter Schools do not receive enough funding to cover all of their capital 

expenditures.  (R. at 1393).  However, HB 7069 has helped to bridge the inequitable 

gap in capital funding between traditional schools and public charter schools.  If HB 

7069 is found to be unconstitutional, the Appellee Public Charter Schools would not 

be able to rely on local capital millage revenues to offset their capital expenditures, 

and instead would be entirely dependent on state PECO funding.  The Appellee 

Public Charter Schools will be affected in other ways should HB 7069 be found 

unconstitutional.  The Appellee Public Charter Schools will lose the protections the 

legislation afforded them when negotiating future charter contracts and Title I 

schools like Passport School and Academy for Positive Learning stand to receive 

less Title I funding. 

Appellee Public Charter School Parents 

Three parents of Florida public charter school students have also joined this 

lawsuit.  (R. at 4330).  Appellee Public Charter School Parent Jenny Cartwright is 

the mother of five (5) children who have each participated in Florida’s public 

education system.  (R. at 1781).  One of her children graduated from Appellee Marco 

Island Academy, another is currently at Appellee Marco Island Academy, another is 

enrolled at Marco Island Middle Charter School, and her two youngest children are 

enrolled at Tommie Barfield Elementary, a traditional school operated by the School 
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District of Collier County.  (R. at 1781).  Mrs. Cartwright and her husband are happy 

with the education their two youngest children are receiving at the district-run 

Tommie Barfield Elementary.  (R. at 1781).  They are equally happy with the 

education their other three students have or are receiving at the two public charter 

schools located on Marco Island.  (R. at 1781-82).  The smaller size and unique 

curriculum at the two public charter schools has helped their children to make 

tremendous academic growth while also preventing them from having to make long 

commutes to public schools located off the island.  (R. at 1781-82). 

Appellee Charter Public School Parent Elizabeth Schmude is mother to five 

(5) children who have primarily been enrolled in traditional district-run schools.  (R. 

at 1786).  However, Mrs. Schmude’s daughter Maegan suffers from cerebral palsy.  

Since Maegan was six (6) months old, she has been involved with United Cerebral 

Palsy of Orlando (“UCP”), which operates several public charter schools in Orange 

County.  (R. at 1786).  Maegan is quadriplegic and needs assistance with the 

activities of daily life.  UCP offers a unique environment, with a program in place 

that specifically caters to students with cerebral palsy, a focus that none of the 

traditional district-run schools in the area have.  (R. at 1786).   During here 

elementary school years, Maegan attended a district-run school while attending UCP 

camps over the summers.  When Maegan entered sixth grade, she began to attend a 

UCP public charter school full-time.  (R. at 1786).  UCP was able to offer Maegan 
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far more focused and robust services than she was receiving while at the district 

school.  (R. at 1786).  In addition to receiving a better education, the staff at UCP 

has become like a second family to Maegan and the Schmude’s are incredibly 

grateful for the opportunities that UCP has provided for her.  (R. at 1786). 

Appellee Public Charter School Parent Lisa Burdue Tackett has two sons Kyle 

Burdue and Jake Tackett.  (R. at 1791).  Kyle Burdue entered Appellee Hope Charter 

school for seventh grade and graduated from Appellee Legacy High School in May 

2017.  (R. at 1791).  Jake Tackett is an Exceptional Education Student challenged 

with dyslexia as well as speech and language delays.  (R. at 1791).  Jake was in and 

out of private schools growing up, even attending a prestigious private school on a 

McKay Scholarship.  (R. at 1791).  However, Jake was bullied there and the faculty 

appeared uninterested in helping him academically.  (R. at 1791).  When Jake started 

seventh grade, he was enrolled at Appellee Hope Charter School where he has 

thrived academically, earning A’s and B’s and making honor roll.  (R. at 1791-92).  

Ms. Tackett believes that because of the programs in place at Hope Charter School, 

Jake’s dyslexia is no longer defining him or what he can accomplish.  (R. at 1791-

92). 

The choice that parents are afforded under Florida’s system of public 

education allowed the Appellee Public Charter School Parents to make the right 

decisions for their children.  Each of the Appellee Public Charter School Parents at 
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some point made the decision to place their children in a public charter school.  (R. 

at 1781, 1787, 1791).  Some of them even still have children at traditional district-

run schools because they believe that is the best decision for that particular child.  

(R. at 1781, 1787).  The Appellee Public Charter School Parents believe that once 

they make the decision to place their child in a public charter school, that child 

should be funded at the same levels as students attending district-run schools.  A 

student is not worth less because they attend a public charter school, and HB 7069 

has moved closer to making funding for Florida’s students more uniform. 

Procedural History 

On September 28, 2017, the School Board of Palm Beach County filed a 

lawsuit against the State arguing that sections 1011.71(2) and 1013.62, Florida 

Statutes (2017), as amended by HB 7069 (collectively “Charter School Millage 

Provisions”), were unconstitutional.  Thirteen other school districts joined together 

and separately filed the instant lawsuit on October 16, 2017, also challenging the 

constitutionality of the Charter School Millage Provisions in addition to a number 

of other issues as described in the introduction above.  (R. at 24-322). 

Pursuant to the Charter School Millage Provisions, school boards across the 

State were required to share capital millage revenues with public charter schools no 

later than February 1, 2018.  § 1013.62(3), Fla. Stat. (2017).  Both the School Board 

of Palm Beach County and the Appellants in this case filed injunctions attempting 
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to stop this from occurring.  (R. at 531-48).  Judge James O. Shelfer denied the 

School Board of Palm Beach County’s injunction in that case.  (R. at 631-32).  

Several weeks later, the trial court denied the Appellants’ request for an injunction 

in the instant case.  (R. at 1748-49). 

Despite a clear mandate from the law and similar rulings by two separate 

courts, several school boards–including some that are a party to this lawsuit–initially 

failed to share the capital millage revenues with the public charter schools in their 

district by the required date.  On February 7, 2018, Hershel Lyons, an official from 

the Florida Department of Education, sent a letter to those school boards that were 

out of compliance.  (R. at 1858-62).  To our knowledge, all school boards have since 

complied.  On March 15, 2018, the trial court entered an order granting a Motion to 

Intervene filed by the Appellee Public Charter Schools and Appellee Public Charter 

School Parents, thereby adding them as party defendants in this case.  (R. at 4329-

31). 

The parties filed cross motions for summary judgment on this matter for which 

the trial court held oral arguments for on April 4, 2018.  (R. at 2623-3004, 4365-

4401, 4627-44, 4712-4952).  On April 17, 2018, the trial court entered an order 

granting summary judgment in favor of the Appellees on all counts.  (R. at 4645-

62).  The Appellants have now filed this appeal.   
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SUMMARY OF ARGUMENT 

The Appellants contend that HB 7069 is unconstitutional because, they argue, 

it transfers “significant control over local decisions to unelected state agencies.”  

Appellants' Initial Brief, 16.  In raising this argument, the Appellants overlook the 

clear structure of Florida’s education system as established under the Florida 

Constitution.  Article IX, section 1 of the Florida Constitution states that it is the 

“paramount duty of the state” to make adequate provision through law for a uniform, 

high quality system of education for all children in Florida.  In 2017, HB 7069 was 

signed into law with the rational basis of furthering this noble purpose.  

HB 7069 is a proper exercise of the State’s authority to oversee Florida’s 

system of public education.  Public charter schools, like their district-run 

counterparts, are public schools serving families across the state.  HB 7069 has 

helped to close the inequitable funding gap between traditional district-run schools 

and public charter schools.  Now funding is more uniform when viewing the public 

school system as a whole, as public charter school students are receiving capital 

funding that is more closely aligned with their counterparts in district schools.  

Importantly, under HB 7069, the State is not itself redistributing the local millage 

revenues and the funds are being directed towards an inherently local purpose.  

Therefore, the Appellants claims that the Charter School Millage Provisions are a 

state ad valorem tax lack any merit. 
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Further, through HB 7069, the Florida Legislature has acted rationally by 

correcting other systemic inequities that have existed between school boards and the 

public charter schools they oversee.  HB 7069 provides greater protections for public 

charter schools as they sit down at the bargaining table to negotiate a charter contract, 

promotes greater efficiency in administering federal dollars, ensures that more Title 

I dollars reach the students they were intended for, and retools the options available 

to school boards to turnaround failing schools. 

With each of the provisions of HB 7069 at issue, the Florida Legislature had 

a rational basis for enacting the change in law.  Acting upon its constitutional 

authority, the Legislature sought to remedy certain inequities and bring greater 

uniformity to Florida’s system of public education.  The Appellant school boards 

still retain the authority to control and supervise the public charter schools within 

their district, but must do so within the fairer framework established under HB 7069. 

Importantly, HB 7069 also enjoys a presumption of constitutionality that the 

Appellants have failed to overcome.  Rather, the Appellants are attempting to 

mobilize the courts to strike down HB 7069 because of their disagreement over the 

policies behind the legislation.  For these reasons, this Court should affirm the 

decision of the lower court. 
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ARGUMENT 

I. STANDARD OF REVIEW 

The issues presented in this case are questions of law.  Therefore, this Court’s 

review of the trial court’s ruling granting summary judgement to the Appellees must 

be reviewed de novo without giving deference to the trial court’s decision.  Bush v. 

Holmes, 919 So. 2d 392, 399-400 (Fla. 2006).  However, this Court should not 

reweigh the competing policy concerns underlying the enactment of HB 7069 or 

examine whether the legislation is itself wise or unwise.  Id. at 398.  Instead the 

Court should give great deference to the Legislature’s authority to resolve issues of 

civic debate within the confines of the Florida Constitution.  Id. 

II. SUMMARY JUDGMENT SHOULD BE AFFIRMED 

In their brief, the Appellants argue that certain provisions of HB 7069 are 

unconstitutional because they “intrude on the elected school boards’ responsibility 

to operate, control, and supervise local schools.” Appellants’ Initial Brief, 22.  This 

is simply not the case.  The Appellant school boards still retain the authority to 

operate, control, and supervise local schools, though the system within which the 

school boards exercise that authority has been altered.  The Florida Legislature, by 

enacting HB 7069, properly exercised its constitutional authority to supervise 

Florida’s public education system as a whole.  For this reason, this Court should 

affirm the lower court’s granting of summary judgment. 
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a. The Challenged Statutes are Presumed to be Constitutional. 

 

Any discussion of HB 7069 must be framed under the well-established 

principle that all statutes are presumed to be constitutional.  Fla. Dept. of Educ. v. 

Glasser, 622 So. 2d 944, 946 (Fla. 1993).  Where the validity of a law has been 

called into question, every reasonable doubt must be indulged in favor finding it 

constitutional.  Holley v. Adams, 238 So. 2d 401, 404 (Fla. 1970).  Courts will not 

nullify a law merely on grounds of the policy and wisdom of the legislative act.  Id. 

at 405.  For a law to be struck down, the provisions of the act must clearly violate 

some express or implied inhibition of the Florida Constitution.  Id.  It is the burden 

of the challenging party to establish a legislative enactment’s invalidity beyond a 

reasonable doubt.  Jackson v. State, 191 So. 3d 423, 426 (Fla. 2016).  In order to do 

so, the challenging party must negate every conceivable rational basis which might 

support the legislation.  Agency for Health Care Admin. v. Hameroff, 816 So. 2d 

1145, 1149 (Fla. 1st DCA 2002).  It is irrelevant whether the conceived reasons 

actually motivated the legislature.  Id. 

There is a presumption that the challenged provisions of HB 7069 are 

constitutional.  For the Appellants to prevail in this suit, they would have to show 

beyond a reasonable doubt that the challenged provisions of HB 7069 violate some 

express or implied inhibition of the Constitution.  This would require the Appellants 

to negate every conceivable rational basis which could support those challenged 
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portions of HB 7069 described above.  The Appellants have failed to meet this 

burden.  Rather, the Appellants have spent many pages of their Initial Brief 

discussing policy considerations for school boards retaining more operational 

control than the Appellants perceive they currently have.  The policy considerations 

of the Florida Legislature should not be second-guessed.  See Bush v. Holmes, 919 

So. 2d 392, 398 (Fla. 2006).  The Court should instead focus squarely on the 

constitutional and statutory provisions at issue, giving great deference to the Florida 

Legislature’s policy considerations behind HB 7069, which in all cases were 

rationally related to a legitimate government interest. 

b. The Relationship Between the State and Local School Boards. 

 

Article IX, section 1(a) of the Florida Constitution states the following: 

 

The education of children is a fundamental value of the people of the 

State of Florida.  It is, therefore, a paramount duty of the state to make 

adequate provision for the education of all children residing within its 

border.  Adequate provision shall be made by law for a uniform, 

efficient, safe, secure and high quality system of free public schools… 

(emphasis added). 

 

Article IX, section 2 of the Florida Constitution gives the State Board of 

Education “supervision of the system of free public education as is provided by law.”  

Similarly, article IX, section 4(b) of the Florida Constitution grants local school 

boards the power to “operate, control and supervise all free public schools within the 

school district.”  Both article IX, section 2 and article IX, section 4(b) grant the 

power to supervise public education, but to different entities.  These provisions 
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appear to be incompatible with one another.  However, when “construing multiple 

constitutional provisions addressing a similar subject, the provisions ‘must be read 

in pari materia to ensure a consistent and logical meaning that gives effect to each 

provision.’” Caribbean Conservation Corp., Inc. v. Fla. Fish and Wildlife 

Conservation Comm’n, 838 So. 2d 492, 501 (Fla. 2003) (quoting Advisory Opinion 

of the Governor-1996 Amendment 5, 706 So. 2d 278, 281 (Fla. 1997)).  Giving a 

consistent and logical meaning to each constitutional provision, it becomes clear that 

the State alone has the “paramount duty” of establishing Florida’s uniform system 

of public education through laws and providing continual supervision of that system, 

while the local schools boards reserve the authority to operate, control, and supervise 

schools within the statutory and regulatory framework established by the State. 

In a recent case out of the Fourth District Court of Appeal of Florida, the court, 

quoting article IX, section 2 of the Florida Constitution, noted that the State Board 

of Education has supervisory power over Florida’s system of free public education, 

including the regulation of public charter schools.  School Bd. of Palm Beach County 

v. Fla. Charter Educ. Found., Inc., 213 So. 3d 356, 360 (Fla. 4th DCA 2017).   The 

Florida Constitution, the court stated, “creates a hierarchy under which a school 

board has local control, but the State Board supervises the system as a whole.”  Id.  

This broader supervisory authority may at times conflict with a school board's local 
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powers, but such overlap of authority is both contemplated and encouraged by the 

Florida Constitution.   Id. 

What the Florida Legislature has done with HB 7069 is exercise its 

supervisory powers to implement laws that address system-wide issues affecting 

Florida’s system of public education.  Prior to HB 7069, few school boards in the 

state were sharing discretionary capital millage revenues with public charter schools, 

creating an inequitable gap in capital funding between public charter schools and 

traditional district schools.  (R. at 1388).  Local school boards had more freedom to 

subject public charter schools to one-sided charter contract negotiations or force 

public charter schools to accept charter contracts that substantially deviated from the 

State Standard Charter Contract without any reasonable basis for doing so.  § 

1002.33(7), Fla. Stat. (2016).  Local school boards could redirect substantial 

amounts of Title I dollars to district-wide programs that were not targeted towards 

the specific needs of under-privileged students at Title I schools.  § 1011.69(5), Fla. 

Stat. (2016).  These are among several of the system-wide issues that the Florida 

Legislature addressed with HB 7069. 

The Appellants attempt to equate the requirements in HB 7069 to the case of 

Jones v. Braxton, 379 So. 2d 115 (Fla. 1st DCA 1979), wherein this Court 

commented that the decision to build or not build a new school was vested in the 

local school boards, not the State.  This Court went on to say that the State can 
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establish reasonable regulations that a local school board must follow if it decides to 

build a new facility.  Id. at 118.  In the case of the Charter School Millage Provisions, 

the Appellants are not forced to levy the discretionary millage.  However, once one 

of the Appellant School Boards chooses to levy the discretionary millage, it must 

adhere to the reasonable rules and regulations that the State has established in order 

to ensure that adequate provision of capital funding is made available for all 

children, a responsibility that article IX, section 1(a) of Florida Constitution directly 

imputes on the State.  § 1011.71(2), Fla. Stat. (2017).  As described in one of the 

very judicial quotes relied on by the Appellants in their Initial Brief, the power of 

the local school boards to control the schools in their district is “[s]ubject to the 

power of the legislature to establish a Uniform system of free public schools.”  Bd. 

of Public Instruction of Brevard County v. State Treasurer, 231 So. 2d 1, 4 (Fla. 

1970); Appellants’ Initial Brief, 12. 

The Appellants also rely on Duval County School Board v. State Bd. of Educ., 

998 So. 2d 641 (Fla. 1st DCA 2008), wherein this Court found a statute 

unconstitutional that established the state-level Florida Schools of Excellence 

Commission (the “Commission”) with the power to authorize and oversee public 

charter schools independently of local school boards.  Id. at 644.  The statute at issue 

in that case granted the Commission the power to “[p]erform all of the duties of 

sponsors” set forth in the Charter Statute.  § 1002.335(4)(b)18, Fla. Stat. (2006).  
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With regard to public charter schools authorized by the Commission, the local school 

boards played almost no part.  Id.  The Commission was empowered to authorize, 

monitor, and terminate these public charter schools.  Id.   

As this Court described, section 1002.335, Florida Statutes, permitted and 

encouraged “the creation of a parallel system of free public education” and vested 

the Commission with “all of the powers of operation, control, and supervision” 

specifically reserved by article IX, section 4(b) of the Florida Constitution to locally 

elected school boards.  Id. at 643.  HB 7069 does no such thing.  Under HB 7069, 

the Appellant School Boards still retain the exclusive authority to authorize2, 

monitor, and non-renew or terminate the public charter schools within their districts.  

§ 1002.33(5), Fla. Stat. (2017).  This authority is not being stripped from the 

Appellants nor delegated to the State, as was the case in Duval County School Board.  

Rather, HB 7069 simply directs, among other things, that the Appellants share 

capital millage revenues equitably with public charter schools.  §§ 1011.71(2), 

1013.62(3), Fla. Stat. (2017);  see School Bd. of Volusia County v. Academies of 

Excellence, 974 So. 2d 1186, 1193 (Fla. 5th DCA 2008) (holding that even though 

the State Board of Education has the power to overturn a school board’s decision to 

                                                 
2 Section 1002.333, Florida Statutes (2017), allows “hope operators” with a 

demonstrated record of success in serving low-income students to establish a 

“School of Hope” by filing a notice of intent.  School boards still retain the power 

to monitor and terminate a School of Hope.  § 1002.333(4)(b), Fla. Stat. 
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deny a charter application, the school board still retains control over the process by 

negotiating the charter contract and possessing the power to revoke or non-renew 

the charter contract). 

The Florida Constitution recognizes the crucial responsibility and broader 

authority of the State to establish and supervise Florida’s public education system.  

Art. IX, § 1(a), 2, Fla. Const.  The State exercises this authority by implementing 

laws that define how that system will operate and by playing a supervisory role over 

the system as a whole.  It is within these boundaries set by the State and the Florida 

Constitution that school boards are free to operate, control, and supervise the schools 

within their district.  HB 7069 was a proper exercise of the State’s authority to 

supervise Florida’s education system and ensure that it is uniformly serving all of 

Florida’s students.  Ch. 2017-116, Laws of Fla.; Art. IX, §§ 1(a), 2, Fla. Const.  

c. The Capital Millage Provisions are Constitutional because the Florida 

Constitution Permits the State to Place Restrictions on the Use of 

Locally Generated Funds. 

 

The Appellants argue that the Charter School Millage Provisions, as amended 

by HB 7069, violate article VII, sections 1(a) and 9(a) of the Florida Constitution.  

More specifically, Appellants allege that the Charter School Millage Provisions are 

an unconstitutional ad valorem tax levied by the State of Florida and that these 

provisions unconstitutionally inhibit the power of each school board to decide how 

best to use capital millage revenues.  The Appellants fail, however, to acknowledge 
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the clear hierarchical system of education established under the Florida Constitution, 

whereby the State has supervisory authority over the system as a whole.  School Bd. 

of Palm Beach County v. Fla. Charter Educ. Found., Inc., 213 So. 3d 356, 360 (Fla. 

4th DCA 2017).  Further, the Appellants have ignored substantial judicial and 

legislative precedence for the State placing restrictions on the use of locally 

generated funds or requiring those funds to be redistributed. 

i. The Charter School Millage Provisions are Not a State Ad Valorem 

Tax. 

 

By enacting the Charter School Millage Provisions, the Florida Legislature 

acted upon its duty to supervise the state system of education and ensure greater 

uniformity in capital funding amongst Florida’s students, including between 

students at traditional schools and public charter schools.  Any power that the 

Appellants have in this regard is subordinate to that of the State. 

The Appellants argue that the Charter School Millage Provisions are in effect 

“an improper state ad valorem tax.” Appellants’ Initial Brief, 15.  This is simply not 

the case.  The capital millage authorized by the Charter School Millage Provisions 

is completely discretionary.  § 1011.71(2), Fla. Stat. (2017).  Each school board is 

left the choice whether to levy the capital millage, and if so, at what rate to levy the 

millage up to the maximum allowable rate of 1.5 mills.  Id.  These funds are not 

being collected by the State or for a state purpose, but rather are being allocated by 

the school boards to their own public charter schools, which serve an inherently local 



29 

 

purpose.  The State in fact will never have control over the capital millage revenues.  

Each school board collects the capital millage revenues and then distributes them to 

the public charter schools in their district without the State acting as an intermediary, 

except that the Florida Department of Education determines the amount of the 

allocation to each public charter school under the prescribed statutory formula.  § 

1013.62(3), Fla. Stat. (2017).  Finally, it is important to recall that public charter 

schools are in fact public schools.  The Legislature has authority under the Florida 

Constitution to ensure that adequate provision of capital funding is made available 

for students at both traditional public schools and public charter schools, a purpose 

fulfilled through HB 7069.  Art. IX, § 1(a), Fla. Const. 

Further, while the school boards do not have as much control over how these 

funds are used when compared to traditional district-run schools, an underlying goal 

of the Charter Statute is to give public charter school governing boards flexibility in 

deciding how best to operate their public charter school in order to meet the unique 

needs of their students.  See §§ 1002.33(7), (28), Fla. Stat. (2017).  Still, public 

charter schools are not unrestrained in how they can spend these funds.  Unlike some 

of the other millage levies authorized under section 1011.71, Florida Statutes (2017), 

capital outlay dollars derived from the Charter School Millage Provisions can be 

used by public charter schools only for those purposes enumerated in the statute.  § 

1013.62(4), Fla. Stat. (2017).  Public charter schools can use capital outlay dollars 
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only for the purchase of real property, the construction of school facilities, the 

purchase or leasing of school facilities, the renovation or repair of school facilities, 

the purchase or leasing of vehicles for student transportation or other school 

purposes, the payment of property and casualty insurance premiums, and the 

purchase or leasing of technology and computer software.  Id.   

The Appellants retain the authority to provide financial oversight for how 

capital outlay dollars are spent and to ensure they are not used for any improper 

purpose.  See Fla. Admin. Code R. 6A-2.0020.  Public charter schools are required 

to submit a Charter School Capital Outlay Application each year specifying the 

purpose for which the funds will be expended.  Fla. Admin. Code.  R. 6A-20020(7). 

Public Charter Schools are also required to document all capital outlay revenues and 

expenditures in their monthly or quarterly financial statements submitted to their 

sponsoring school board, along with accompanying documentation that allows a 

sponsoring school board to monitor each public charter school’s compliance with 

applicable laws governing the proper use of such funds.  Id. 

ii. There is Substantial Judicial Precedence for the State Directing the 

Use of Local Funds Raised by School Boards. 

 

In arguing that the Charter School Millage Provisions are unconstitutional, 

the Appellants have sought to undermine substantial and long-standing precedence 

for the Legislature directing the use of local funds raised by school boards.  Board 

of Public Instruction of Brevard County v. State Treasurer provides overwhelming 
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support for the position of the Appellees.  231 So. 2d 1 (Fla. 1970).  In that case, the 

Board of Public Instruction of Brevard County (“Brevard School Board”) challenged 

the validity of two statutory provisions that required school districts to share funds 

with junior colleges, which were outside the control of the Brevard School Board.  

Id.   

The court found that taxes levied by local school districts “can properly be 

used for local school purposes other than the support of the free public schools when 

so provided by law.” (emphasis added).  Id. at 3.  There is no requirement, the court 

reasoned, that junior colleges be under the control of the local school board, nor is 

there any constitutional prohibition stopping the Legislature from enacting laws that 

require local school funds to be used in support of other institutions to the extent that 

they serve a local purpose.  Id.  The court also emphasized the point that junior 

colleges were established only pursuant to necessary action of the local school 

boards of the affected areas.  Id.  “It is only reasonable that once established such 

institutions should continue to be aided financially by the areas which they primarily 

serve.”  Id.  The court ultimately upheld the validity of the provisions requiring that 

local funds be shared with junior colleges.  Id. at 4.  

In Board of Public Instruction of Brevard County, the funds redirected to the 

junior colleges were removed entirely from the control of the Brevard School Board, 

yet the statutory provisions at issue were found to be constitutional.  In this situation, 
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the capital millage revenues are not entirely leaving the control and supervision of 

the Appellants.  Unlike junior colleges, school boards still have supervisory control 

over public charter schools as their sponsor.  Public charter schools are also 

undoubtedly serving a local purpose, in that they are educating students within each 

school district that the school boards would otherwise be directly responsible for.  If 

it is constitutional for the Legislature to mandate that locally generated school board 

funds be directed towards junior colleges, then it seems well within the authority of 

the Legislature to redirect such funds for use by public charter schools.   

Further, the Appellant school boards would not be able to levy the capital 

millage in the first place absent legislative authorization.  Article VII, section 9(a) 

of the Florida Constitution states the following: “Counties, school districts, and 

municipalities shall…be authorized by law to levy ad valorem taxes.”  In the case of 

Florida Department of Education v. Glasser, 622 So. 2d 944 (Fla. 1993), the 

Supreme Court of Florida considered whether “a school district has constitutional 

authority to levy [ad valorem taxes] in the absence of enabling legislation.”  Id.  The 

court answered this question in the negative, finding that enabling legislation is 

required.  Id.  The court’s decision rested on the words “shall…be authorized by 

law” that are contained in article VII, section 9(a) of the Florida Constitution.  Id. at 

946-47.  The plain meaning of these words, the court reasoned, supports the 
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conclusion that legislative authorization is required for a school district to levy ad 

valorem taxes.  Id.   

It stands to reason that if an enacting statute from the Legislature is required 

to authorize a school board to levy the capital millage, the Legislature can place 

reasonable restraints on that authority.  In fact, the Legislature already places 

restraints on the use of these funds by enumerating how capital millage revenues can 

be used and by placing a cap on the millage rate.  § 1011.71, Fla. Stat.  Moreover, 

prior to the enactment of HB 7069, there were already numerous limitations on how 

monies raised under the authority of section 1011.71(2)(a)-(j), Florida Statutes, 

could be spent.  With the addition of these Charter School Millage Provisions, the 

Legislature has simply placed another reasonable regulation on the Appellants’ use 

of capital millage revenues.   

iii. A Ruling in Favor the Appellants Would Set a Precedent that Would 

Unravel the FEFP System. 

 

It is important to understand the ramifications of a ruling in favor of the 

Appellants on the issue of the Charter School Millage Provisions.  If the Appellants 

are correct that the Legislature cannot place limitations on the purposes for which 

local tax revenues can be used, or require local school boards to redistribute these 

monies, then the entirety of the FEFP funding scheme for all public schools risks 

being unraveled.   



34 

 

Under the current FEFP system, there are several examples of how the State 

has required that locally generated funds be redistributed.  The Required Local Effort 

is perhaps most illustrative here.  As described in the Statement of Case and Facts, 

school districts are required to raise local tax revenues in order to participate in the 

FEFP.  §§ 1011.71(1), 1011.62, Fla. Stat. (2017).  This contribution of local tax 

revenue is referred to as the Required Local Effort.  Id.  The amount of the Required 

Local Effort is specifically prescribed by the State and differs for each county.  § 

1011.62(4), Fla. Stat. (2017).  The Required Local Effort, along with accompanying 

state appropriated funds, are then used to fund the public schools in each district.  

Based on their FTE membership, public charter schools receive a pro rata portion 

of these FEFP funds, which include the Required Local Effort.  See §§ 1011.62, 

1002.33(17)(b), Fla. Stat. (2017).  Local school boards do not have any discretion as 

to whether these funds go to public charter schools.  Similarly, local school boards 

can levy a nonvoted current operating millage of up to 0.748 mills should they 

choose to do so, but this also must be shared with public charter schools on a pro 

rata basis.  §§ 1002.33(17)(b), 1011.71(1), Fla. Stat. (2017). 

There are many other examples where the Legislature has exercised its 

authority to place constraints on the manner, extent, and use of locally generated 

school board funds.  The Legislature has long prescribed the maximum number of 

mills that may be levied for capital outlay under section 1011.71(2), Florida Statutes, 



35 

 

without there ever being a successful challenge to this practice.  The Legislature has 

periodically adjusted the maximum millage rate for capital outlay, as it did in 2008 

and 2009 when it lowered the rate from 2.0 mills to 1.5 mills.  Ch. 2009-59, Laws 

of Fla.; Ch. 2008-142, Laws of Fla.  Since at least 1981, the Legislature has also 

limited to an enumerated list those purposes for which capital millage revenues can 

be spent, including for new construction, facility maintenance, and school bus 

replacement, among other things.  See e.g.  § 1011.71(2), Fla. Stat. (2017); § 236.25, 

Fla. Stat. (1981).  Similarly, the Legislature has historically placed restrictions on 

the discretionary millage levied pursuant to section 1011.71(9), Florida Statutes, 

requiring that it be approved by referendum, be used only for operational purposes, 

and limiting the duration of the millage to four years.  See e.g. §§ 1011.71(6), 

1011.71(9), Fla. Stat. 

The Required Local Effort and 0.748 nonvoted operating millage are clear 

parallels to the Charter School Millage Provisions.  In all cases, the State is requiring 

that locally generated tax dollars be redistributed in a manner that is inclusive of 

public charter schools.  If this Court were to find that the Charter School Millage 

Provisions unconstitutional, a dangerous precedent would be set.  The Required 

Local Effort and 0.748 nonvoted operating millage, which are central to the FEFP, 

would suddenly become vulnerable to the same constitutional challenge.  Further, 

such a ruling would threaten the State’s authority to have any say in how locally 
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generated funds are used, including through those statutes that limit how capital 

outlay funds can be used or place caps on the mills that can be levied for specific 

purposes.  A ruling in favor of the Appellants on the issue of the Charter School 

Millage Provisions could lead to a complete unraveling of the FEFP.  

iv. Public Charter Schools Across Florida Need Additional Capital 

Funding. 

 

As described more fully in the Statement of Case and Facts, the Appellee 

Public Charter Schools, along with generally all public charter schools across the 

State of Florida, are in desperate need of capital funding.  (R. at 1392-93).  The 

Appellee Public Charter Schools are all high-performing schools that are serving 

Florida’s families well, yet they have historically received inadequate capital 

funding when compared to their district-run counterparts.  (R. at 1392-93).  Perhaps 

most illustrative of this need is Appellee Marco Island Academy, which is among 

the top performing high schools in the state.  Yet the students at Marco Island 

Academy are required to attend classes in trailers and eat lunch beneath umbrellas.  

(R. at 1791).  The many students at Marco Island Academy, Hope Charter School, 

Legacy High School, and the Passport School are no less important than the students 

attending traditional district schools.  Like those students attending traditional 

district schools, public charter school students across the state deserve to have 

adequate facilities in which they can grow and learn.  The Florida Legislature 

recognized this, and, acting upon its constitutional authority, enacted HB 7069 to 
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close the gap in funding between students at traditional schools and public charter 

schools. 

d. Allowing Public Charter Schools to Serve as Their Own LEAs is a 

Constitutional Exercise of the Legislature’s Authority. 

 

The Appellants have alleged that section 1002.33(25), Florida Statutes (2017), 

as amended by HB 7069, unconstitutionally places public charter schools in 

competition with their local school boards for federal dollars.  Since 2011, some 

public charter schools have been designated as LEAs for purposes of receiving 

federal funding under section 1002.33(25), Florida Statutes.  Ch. 2011-55, Laws of 

Fla.  Public charter schools are not competing against school districts, but rather 

working alongside them to educate children within their respective district. See 20 

U.S.C. § 6313 (2017).  To the extent that public charter schools create competition 

within a school district, they are serving a purpose expressly identified in the Charter 

Statute.  Section 1002.33(2)(c), Florida Statutes (2017), provides: 

(c) Charter schools may fulfill the following purposes: 

… 

2. Provide rigorous competition within the public school district 

to stimulate continual improvement in all schools. 

 

The Appellants have not pointed to a single constitutional provision that 

would prohibit the Legislature from creating inter-district competition between 

school districts and public charter schools as part of its overall strategy for Florida’s 

education system.  In fact, this is one of the very goals of the Charter Statute.  
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Further, the Appellants have declined to acknowledge the advantages that are 

conferred onto a public charter school system that is its own LEA.  A public charter 

school system that is its own LEA has more direct, efficient access to federal dollars 

and the district no longer has to serve as an intermediary.  It is not up to the individual 

Appellant school boards to weigh in on whether or not this is a wise policy decision.   

e. School Boards Still Retain the Power to Negotiate Fair Charter 

Contracts. 

 

The Appellants argue that section 1002.33(7), Florida Statutes (2017), as 

amended by HB 7069, restrains their ability to operate, control, and supervise the 

public charter schools in their district in violation of article IX, section 4(b) of the 

Florida Constitution.  The specific language that the Appellants believe is 

unconstitutional is the following: 

The sponsor and the governing board of the charter school shall use 

the standard charter contract pursuant to subsection (21), which shall 

incorporate the approved application and any addenda approved with 

the application. Any term or condition of a proposed charter contract 

that differs from the standard charter contract adopted by rule of the 

State Board of Education shall be presumed a limitation on charter 

school flexibility. The sponsor may not impose unreasonable rules 

or regulations that violate the intent of giving charter schools greater 

flexibility to meet educational goals. (emphasis added) 

 

§ 1002.33(7), Fla. Stat. (2017). 

There is nothing unconstitutional about these changes.  Under HB 7069, the 

parties can still come to a meeting of the minds and negotiate terms that differ from 

the Standard Charter Contract, but the Standard Charter Contract must merely serve 
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as the starting point.  This is contemplated both in the Charter Statute itself and in 

the accompanying implementing regulations.  Section 1002.33(7)(b), Florida 

Statues, gives a public charter school and school board sponsor 40 days to “negotiate 

and notice the charter contract.”  Since 2010, Florida Administrative Code Rule 6A-

6.0786(3) has required that the Standard Charter Contract – or Model Contract as it 

was previously referred to – serve “as the basis for the initial draft.”  Up until now, 

this requirement went unchallenged by Florida’s school boards.  The rule also 

expressly contemplates deleting portions of the standard contract and adding 

additional components “if mutually agreed upon by both parties.”   

What HB 7069 does is rationally and logically emphasize the point that if a 

sponsor wants to make a change to a charter contract, it has the burden to show why 

the change is necessary.  This is not a new requirement.  Prior to HB 7069, section 

1002.33(6)(h), Florida Statutes (2016), prohibited sponsors from imposing 

unreasonable rules or regulations that violated the intent of giving public charter 

schools flexibility.  This provision also provided a mechanism for appealing a 

dispute over the proposed terms of a charter contract to the Division of 

Administrative Hearings.  § 1002.33(6)(h), Fla. Stat. (2016).  The statute empowered 

an administrative law judge to rule on whether the public charter school had been 

treated equitably and whether the proposed provisions of the charter contract 

unreasonably violated the intended flexibility granted charter schools under Florida 
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law.  Id.  These provisions, which were moved to subsection (7) of the Charter 

Statute under HB 7069, illustrate the point that the Charter Statute already required 

school board sponsors to have a reasonable basis for the proposed terms of a charter 

contract.  Ch. 2017-116, Laws of Fla. 

Section 1002.33(7), Florida Statutes (2017), as amended by HB 7069, simply 

does not preclude a school board from negotiating a fair charter contract or from 

carrying out its constitutional authority to operate, control, and supervise the schools 

within the its district.  What the new language does do is prevent one-sided 

negotiations where the school board dictates the terms of the charter contract.  The 

requirement that the Standard Charter Contract serve as the starting point for 

negotiating a charter contract is simply another way in which the state is exercising 

its authority to supervise and ensure uniformity throughout Florida’s education 

system.   

The changes to section 1002.33(7), Florida Statutes (2017), under HB 7069 

are rationally related to this objective and therefore are constitutionally permissible. 

Thus, summary judgment in favor of the Appellees as to Count IV of the Complaint 

was appropriate.  

f. The State of Florida Has a Supervisory Role Over How Title I Funds are 

Distributed. 

 

The Appellants allege that section 1011.69(5), Florida Statutes (2017), as 

amended by HB 7069 restricts school boards from using Title I funds for district 
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programs in violation of article IX, section 4(b) of the Florida Constitution.  The 

Florida Department of Education (“FDOE”), as the state education agency, plays a 

vital role in supervising and securing Title I funds for Florida’s schools.  An LEA 

can receive a subgrant under Title I only if the LEA i.) submits a plan to FDOE 

detailing how it will use the Title I funds and ii.) FDOE approves the plan.  20 U.S.C. 

§ 6312 (2017).  In this way, FDOE acts as a gatekeeper for Title I funds.  FDOE is 

also required to submit its own state plan to the Secretary of the U.S. Department of 

Education.  20 U.S.C. § 6311 (2017).  The structure of Title I contemplates a clear 

hierarchy, whereby FDOE assumes a supervisory role over the use of Title I funds 

by LEAs in Florida.   

The amendment to Florida’s Title I laws, set forth in section 1011.69, Florida 

Statutes (2017), emphasizes that Title I funding be directed to the local schools, be 

they district schools or public charter schools.3  Ch. 2017-116, Laws of Fla.  

Previously, school boards often would divert funds away from public charter schools 

by creating district-wide programs, funded by Title I monies, that did not serve 

children in public charter schools.  Moreover, these district-wide programs often 

would exclude children in some district-run schools to the benefit of other district-

                                                 
3 “After providing Title I, Part A, Basic funds to schools above the 75 percent poverty 

threshold, school districts shall provide any remaining Title I, Part A, Basic funds 

directly to all eligible schools as provided in this subsection. For purposes of this 

subsection, an eligible school is a school that is eligible to receive Title I funds, 

including a charter school.” § 1011.69(5), Fla. Stat. (2017). 
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run schools.  The Legislature wanted to ensure that Title I monies, like FEFP monies, 

followed the child to the schools that serve those that are under-privileged.  After a 

maximum of eight percent for administrative costs are held back, a school district 

must allow principals at the local schools to determine how Title I monies are spent 

to best meet the needs of those children at each public school, whether it be a public 

charter or district-run school.  § 1011.69(5)(a)(2)   

HB 7069’s changes further the policy goal of Title I in serving under-

privileged students.  20 U.S.C. § 6301 (“The purpose of [Title I] is to provide all 

children significant opportunity to receive a fair, equitable, and high-quality 

education, and to close educational achievement gaps.”).  Now, rather than districts 

tying up Title I funds with district-level programs that are not tailored to the needs 

of individual schools, school boards are required to directly distribute more Title I 

funds to schools–including both traditional schools and public charter schools–that 

serve such students.  These schools can better assess how to effectively use the Title 

I funds to meet the unique needs of their under-privileged students.  This is evident 

in the purchases that both Passport School and Academy for Positive Learning made 

with their extra Title I dollars.  (R. at 3571, 3565).  Both schools made purchases 

that suited the individually recognized needs of their particular school, whether that 

be in the areas of curriculum or technology.  (R. at 3571, 3565). 
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Thus, the state has a rational basis for requiring that more Title I funds reach 

the schools the funds were intended to serve.  Given the hierarchical structure 

contemplated under Title I and given that the Appellants have failed to negate all 

rational purposes for the changes to Title I funding under HB 7069, summary 

judgment was appropriate as to Count V of the Appellant’s Complaint. 

g. The State is Exercising its Authority to Supervise the System as a Whole 

in Mandating How Failing Schools Can Be Turned Around. 

 

The Appellants claim that section 1008.33, Florida Statutes (2017), as 

amended by HB 7069, is unconstitutional in that is divests local school boards of 

their ability to decide how best to improve a failing district public school.  As 

previously discussed, the State has a supervisory role over the public education 

system throughout Florida.  Section 1008.33, Florida Statutes (2016), gave school 

boards five different options to turnaround an underperforming school prior to HB 

7069.  § 1008.33, Fla. Stat. (2016); Ch. 2017-116, Laws of Fla.  Under HB 7069, the 

Florida Legislature simply chose to eliminate two of these options.  School boards 

still have discretion to choose from the remaining three options to turnaround an 

underperforming school.  Id. 

The Florida Legislature specifically included language in section 1008.33, 

Florida Statutes (2017), identifying the legislative purpose behind the statute.  As 

stated in the statute, “[t]he academic performance of all students has a significant 

effect on the state school system…the state board shall equitably enforce the 
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accountability requirements of the state school system and may impose state 

requirements on school districts in order to improve the academic performance of 

all districts, school, and students.”  § 1008.33(3)(a), Fla. Stat. (2017).  The Florida 

Legislature has articulated a clear legislative purpose aimed at improving the 

academic performance of the districts, schools, and students across the State of 

Florida.   

More importantly, the changes to section 1008.33, Florida Statutes, under HB 

7069 were merely a streamlining of the options available to school districts by 

removing two options the Legislature determined were no longer viable.  Prior to 

HB 7069, a school district had the following choices for how to turnaround 

persistently struggling schools:  

1. Convert the school to a district-managed turnaround school; 

2. Reassign students to another school and monitor the progress of each 

reassigned student; 

3. Close the school and reopen the school as one or more charter schools, 

each with a governing board that has a demonstrated record of 

effectiveness; 

4. Contract with an outside entity that has a demonstrated record of 

effectiveness to operate the school; or 

5. Implement a hybrid of turnaround options set forth in subparagraphs 1.-

4. or other turnaround models that have a demonstrated record of 

effectiveness. § 1008.33(4)(b), Florida Statute (2016). 

 

HB 7069 eliminated options (1) and (5) for turning around schools.  The 

changes to the turnaround options provided to school boards under HB 7069 are 

rationally related to the purpose of improving the performance of failing schools.  
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Therefore, the changes to section 1008.33, Florida Statutes, under HB 7069 must be 

presumed constitutional.  Moreover, HB 7069 represents a valid exercise of the 

State’s supervisory power of the education system.  Thus, the trial court’s granting 

of summary judgment as to Count VI was appropriate. 

III. CONCLUSION 

The Appellants have failed to overcome the presumption that the provisions 

of HB 7069 at issue are unconstitutional.  While the Appellants concede that the 

Legislature has supervisory authority to establish a uniform system of public 

education, they argue that HB 7069 has essentially reduced the local district school 

boards to serving a mere ministerial function.  HB 7069 has not removed any 

operational control and has had little impact on how public charter schools and their 

school board sponsors interact.  The Appellants continue to exert the same authority 

over public charter schools that they did prior to HB 7069. 

HB 7069 was a valid exercise of the State’s constitutional authority to address 

systemic problems and inequities inherent across Florida’s system of public 

education.  As to the constitutionality of the Charter School Millage Provisions, the 

law is well established that the State can require the Appellants to redirect a portion 

of their locally generated tax revenues for public charter school purposes.  With 

regard to the other provisions of HB 7069 at issue, the actions of the Legislature 

were rationally related to sound policy decisions.  As such, the Appellants cannot 
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prove, beyond a reasonable doubt, that the complained of provisions of HB 7069 are 

unconstitutional.   

For these reasons, this Court should affirm the decision of the lower court. 
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